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STATEMENT OF THE ISSUES 


WHETHER THE UNITED STATES OF AMERICA IS 
BOUND AS A MATTER OF LAW, BY THE DECISION 
AND ORDER OF THE STATE COURT, THAT THERE 
IS NO PROPERTY OR RIGHTS TO PROPERTY 

HELD BY THE PLAINTIFF,. TRUSTEE OF THE 
ESTATE OF MARGARET C. DUNCAN, BELONGING 
TO THOMAS W. DORAN, ONE OF THE BENEFIC- 
IARIES AND A DEBTOR OF THE UNITED STATES, 
BUT RATHER ONLY A MERE EXPECTANCY. 


WHETHER THE UNITED STATES, HAVING BEEN 
DULY CITED AND MADE A PARTY TO THE ConN- 
STRUCTION PROCELDING, CAN CLAIM, AF'ER 
REFUSING %9 ARGUE THE MERITS OF ITS 
POSITION AND REFUSING TO APPEAL FROM THE 
STATE COURT'S DECISION, THAT IT IS NOT 
BOUND BY THE STATE TRIAL COURT'S 
ADJUDICATION THAT THERE WAS NO PROPERTY 
OR RIGHTS TO PROPERTY IN THE TRUST HELD 
BY THE PLAINTIFF AS TRUSTEE, BELONGING 
TO DEBTOR, THOMAS W. DORAN, ONE OF THE 
BENEFICIARIES. 


WHETHER THE FEDERAL COURT, ASSUMING 
ARGUENDO THAT THE UNITED STATES OF 
AMERICA IS NOT BOUND BY THE SURROGATE'S 
RULING, IS CORRECT IN HOLDING, 

CONTRARY TO THE SURROGATE'S DECISION 
AND THE SETTLOR'S EXPRESSED INSTRUCTIONS, 
THAT THE DEBTOR, THOMAS W. DORAN, HAD 
VESTET RIGHTS TO PROPERTY UNDER 

NEW YORK STATE LAW, RATHER THAN A 

MERE EXPECTANCY INTEREST AND THAT 
THEREFORE, THE GOVERNMENT'S LEVY IS 
VALID. 


STATEMENT OF THE NATURE OF THE CASE AWD FACTS 


from the final, un- 
reported decision 46) of the United States 
District Court for the Western District of New 
sOrk (Hon. John 7. Curtin, 0.4¢.}. xt originates 
from a motion for summary judgment in an action 
commenced by Samuel D. Magavern, as Trustee of 
the Trust under the Last Will and testament of 
Margaret C. Duncan, pursuant to Section 7426 (a) (1) 
of the United States Code (Add. i ), to declare 
a levy wrongful and to discharge the same. The 
levy was made on the Purported basis that there 
was property or rights to property in the hands 
of the Plaintiff, as Trustee of the Last Will and 
Testament of Margaret C. Duncan, belonging to 
one of the beneficiaries, Thomas \W. Doran, a 


debtor of the United States. Due to the death 


of the debtor some fourteen months after service 


of the levy, and after commencement of the actions 
referred to herein, there is no substantial money 
damages at stake. However, there are involved 

in this controversy, in addition to the money 
damages, substantial and important questions of 


law that create conflicts between the State and 


Federal jurisdiction as to personal and state 
rights to justify a determination. 
The Plaintiff herein, as Trustee of 


the Last Will and Testament of Margaret C. Duncan, 


petitioned the Surrogate's Court of Erie County, 


New York (which court, as the probate court of 

the Last Will and Testament of Margaret C.. Duncan, 
appointed the Plaintiff as Trustee and has con- 
tinuing jurisdction therenf) to determine, pursuant 
to Section 1420 of the Surrogate's Court Procedure 
Act of the State of New York (SCPA §1420) (Add. iii) 
the construction and effect of said Will, in 
Particular, Article III thereof, and to determine 
whether there was any Property or rights to 
property in the hands of Plaintiff, as Trustee, 
belonging to the beneficiary, Thomas WwW. Doran, the 
subject of the levy. The levy purported to 

attach all property, rights to property, monies, 
credits and bank deposits in the Plaintiff's 
possession, belonging to one Thomas W. Doran, one 
of the beneficiaries of the trust set up in the 
Will. The question to be construed was whether 
the debtor had any Property or 


property to which the levy could attach. The 


pertinent provision of the Trust at issue 
contained in Article III of said Last Will and 
Testament and reads as follows: 


"l. This trust shall be held 
and administered for the 
benefit of the family group, 
consisting of those from time 
to time living of my husband, 
Matthew Duncan, my son, 
Thomas W. Doran, his children 
and the issue of his children. 
My Trustee shall pay over or 
use, apply and expend what- 
ever part or all of the net 
income or_ eric (even ts 

i : ae thereof) 


fat any 7 lev ai) to the ie 


ual members _ of -he said family 


group. stee shail 
foci bound ng such pay- 
 eeelications « or 


to observe any 
rule of prece pt of equality as 
between _ he indi vidual members 
of said grits y group." (emphasis 
added) 


Due tO the time limit to contest the 
levy, Plaintiff started this action. Prosecution 
thereof was delayed pending the decision of the 
Surrogate of Erie County. 


The Surrogate rendered a decision 


in Re Will of Duncan, 80 misc. 2d 32, N.Y¥.S. 2d 


7838: App. 24) that 


"{t}]he only interest of Thomas 


W. Doran’ and the other benefic- 
iaries is merely one of 

exy *ctancy, and the trustee 
cannot be compelled to transfer 
to any member any part of the 
trust property." (80 Misc. 2d 
at p. 35, 362 N.Y.S. 24 at p, 
7913 


and that 
"the beneficiaries of the 
trust created under the Last 
Will and Testament of Margaret 
C. Duncan have no absolute 
right to receive income or prin- 


£ = ag 4 t ry $} 
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cipa : et 
therefore the re 1s no property 
or rights to property belonging 
to the beneficiaries, specific- 
ally Thomas W. Doran, the subject 
of the levy." &0 Misc. 2d at 
Pp. 35-36, 362 N.Y.S. 24 at p: 
722. 
wey, 
In accordance therewith, the Surrogate entered 


his Order (App. 2 
Upon the Sti gate rendering said 


decision and order, the Plaintiff moved for a 


summary judgment in this action to discharge 


the levy. The Federal Court concluded that 


"under New York State law, the 
beneficiary had 'rights to 
preperty' in that he had a 
rignt to a reasonable sun 
under the Fa eile instruct- 
ions for his 'maintenance and 
care,' and te therefore, the 
Government's levy is valid. 

The determination of the 
actual amount of the trust 
income and/or principal reached 
by the levy must await trial. 


Plaintiff-Trustee's motion for summary judg- 
ment was denied and the Government's motion 
for partial summary judgment dec aring the tax 
lien valid was granted. 

Due to the death of Thomas W. Doran, 
and in the interest of expediency and the 
elimination of unnecessary litigation costs which 
would involve proceeding with the trial, the 
Plaintiff and the Government stipulated to the 
amount available as being $2,305.00 (App.59 ). 
This sum represents a calculation of the average 
amounts which the debtor received from the 
trust over the years, which payments to him were 
hot commenced until 1968, some years after the 
death in 1965 of the decedent, the probate of 
her Will, the appointment of the Plaintiff as 
Trustee, and the commencement of the administra- 
tion of the trust by Plaintiff-Trustee. See 
Estate Ledger (App. 60) referred to by Govern- 


ment and Federal Court. 


ARGUMENT 
POINT) I 


THE UNITED ST 
HAVING BEEN 


PROCESS AS A 


CONSTRUCTION 


STATE COURT WAS BOUND BY 
THE DECISION AND ORDER OF 
THE STATE COURT. 


A. THE STATE COURT HAD AND STILL 
co 3 EXCLUSIVE AND ‘CONTI NUING_ JURISDICTION _OVER 
THE ESTATE OF MARGARET C INCAN, INCLUDING ITS 
BHYSICAT. ie eens a 


It is well settled under the laws o: 
New York that the Surrogate's Court 

of the county in which a decedent dies a domicili- 
ary has exclusive and continuing jurisdiction over 
the decedent's estate, including its physical 
assets, and has jurisdiction to determine the 
construction and effect of any provisions of 
such decedent's will. SCPA §§205 (Add. ii), 
206 (Add.iii), 1426 (Add.iii). itt is equally 
well settled that when two or more courts assert 
jurisdiction over the same res, the court 


whose jurisdiction first attaches has exclusive 


jurisdiction to hear the matter. United States 


v. Bank of New York an 1d Trust Co,, 296 U.S. 463, 


(1936). 


B. THE STATE COURT PROCEEDING WAS 
IN REM AND NOT IN PERSONAM. 


The assets o ne estate consist of 


funds located in Erie County, New York and real 


estate situated entirely in the State of New York. 


The presence of Plaintiff, as trustee, and the 
trust res within New York State provided the 


basis for the Surrogate Court’s in rem jJurisdic~ 


tion. Central Hanover Bank & Trust CO. ov. 
Seentrai OH T ee Ve 


Peabody, 190 Misc. 66, 68 N me 20 256; Ap lica- 


tion of Chase Nat. Bank, 55 N.¥.6. 24 470; in Re 
Gato's Estate, £/6 App. Dic. 651, 37 By .e. aa 


Lel Cisse Depr. 1950). Markowitz v. Atlas Power 


POrp., 117 Nl¥.6.  b4 130. in the alternative, 


the proceeding was quasi in ren: In Re Leverich's 


, 135 Mise. 174, 238 hoy sc. 533, att'a, 234 
App. Div. 625, 351 N.Y¥.S. 870. Plaintiff was in 
possession of the trust res; not the Government. 
The relief sought had no element of personal 
Claim or personal liability against the Govern- 
ment; it simply sought an adjudication of the 
rights of all interested persons, including the 
United States Government, in the trust res. 

Cieariy. the application for a con- 
Struction is Simply the determination of rights 
to property and therefore an rem in nature and 
not in personam. 


C. THE UNITED STATES WAS A_PROPER 
PARTY AS OF RIGHT. 


It is well settleg that in an action 


a. 


OF proceeding in which in rem or quasi in rem 
relief is sought, the Government can be made and 
brought in as a party to any such action or 
proceeding, upon being served with notice of the 


Same, and is conclusively bound as to all matters 


determined therein. United Btates v. Bleasby, 


eer Pues 278 43 Oar. a8) meets of New Jersey v. 


Moriarty, 268 F.Supp. 2464 (D.N0.) (1967) 


Restatement, Judgment, DECk2Gns 2/3) and 39 


(Ada. iv)..." the Government was cited as an "in- 
terested person" in Plaintiff's Petition. an the 
Surrogate’s Court and was served With notice of 
the same. The. vitally important distinction 
between an in rem and in personam action or pro- 


ceeding, is highlighted by Stapleton ve 


$2,438,110.00, $04 Fd 1210(36 Cir. 1972) 

and the United States v. Bleasby, supra. The 
Bleasby court held that where tne Plaintifef 

in the Stat. Court action ie in possession of 
the res and the relief sought is an adjudication 
of title thereto, the United States can be sued, 
without its consent, “and is bound by the re- 
sultant in rem judgment establishing title to 
the res. | ce. Stapleton, supra (where the 


Government was in possession of the res and the 


relief sought was in perscnam). 


D. BOTH THE STATE AND FEDERAL COURT 
AGREE STATE LAW CONTROLLING. a 


The Courts both in the State of New 
York case and the case at bar agree that 7 [tthe 
threshold question in this case, as in all cases 
where the Federal Government asserts its tax lien, 
is whether and to what extent the taxpayer had 
“Property” or "“righte to property” to which the 
lien could attach. In answering that question, 


both federal and state courts must 160k £6 state 


law. :,." Aquilino v. United otetes, 363 U.S. 509 
(1960), at pp. 512-513. Thus, it appears to be 
agreed that in determining what is "property" or 
"rights to property" the state law is controlling, 
However, the Federal Court seeks to nullify the 
Surrogate's decision, using as its authority, 
7 (19607), 

on the ground that the Federal Court is not con- 
clusively bound by the State trial court's 
adjudication of property rights or character- 
ization of property interest where the United 
States is not made a party to the proceeding. 

The Federal Court rests its decision, 
(App. 46 ) herein appealed from, on the proposi- 
tion that the State Court construction proceeding 


LO), 


Was €xX parte and not binding on it: There has 
been much written and said about the Bosch case. 
However, we submit that the purpose of the Bosch 
decision was to protect the Federal Government 
from being bound by an ex parte, non-adversary 


decision of the State Court, without a voice 


and therefore it would be discriminatory and 


prejudicial to it. This is not the issue in 
this case as the United States was made a party 
to and appeared in and filed memoranda of law 
with the State Court, in an adversary position, 
the Trustee hiving the duty, On behalf of the 
trust estate, to maintain ats principel. See 
Surrogate's letter, dated September 9, 1974 
(App. 31); Plaintiff's letter, dated June io, 
1975 (App. 29); and the particular words used 
by the State Court in its decision (App. 24) 
and order (App. 21). ‘Therefore, it is clesr that 
the State Court proceeding was neither ex parte 
nor was it non-adversary in nature. 

The sch Case further remains inde-— 
cisive in that its application is limited to 
ats particular and its holding is limited 
to the federal estate tax ltability under 4 


federal statue 169.C A §2056) which. 


aS discussed at length by the Bosch Court, had 
a legislative history specifically directing 
that only “proper regard," not finality, was 
to be accorded te a state court's decree. 
Therefore, Bosch is clearly disting- 
guishable in that the Unite@ States was joined 
as a party by due process in the subject State 
Court proceeding, it appeared therein and filed 


memoranda Gf law therewith, and the State Court 


proceeding and its resultant judgment were in 


rem in nature. 

Le must 1€ pointed out that 
if we followed the Fede: Court's reasoning and 
decicton, that any’ tin e Federal Government 
is made a party to in m action or proceeding 
involving property rights, or otherwise, or 
intervening in such an action or proceeding, 
that simply by contesting jurisdiction and 
choosing to do nothing, to wit: not appealing 
from the decision or taking part therein, it 

Oor for the 

Federal Courts to make a contrary decision. Such 
a result would clearly vi ate the state's 
rightsand completely disregard the State of New 


York's legislative intendment and mandate 


concerning will construction proceedings, to 
wit: 
SCPA §1420. 


Proceeding for construction 


of will; effect of decree 
eos 4 A decree in _any _ 
proceeding au' _authorized in in 
this section or a se 
settling an account of 
fiduciary or a decree on 
probate which construes 

or interprets any portion 
of a will, unless reversed 
or modified on appeal, shall 


thereafter be binding and 


conclus sive in all courts 
upon Ald parties tO. the 


proceeding cand. upon their 
successors in int erest as 


TO. ali ‘questions of con- 


struction or or_interpretation 


of the will therein Or 


thereby determined | “and 


of all rights | and “Oblit iga- 


tions of the p parties 


involved in the c construction, 


de epending j thereon, or resulting 
theratron.” (emphasis added) 


‘(ada iii) 
Even more importantly, by refusing to appeal, 


the Plaintiff would be prevented from complying 


with the other aspect of the Bosch case, which 


indicates that the Court must look to the State's 
highest courts or the best authority on state 
law. The Federal Court's rationale under the 
instant facts certainly cannot be the purpose of 
the Bosch decision; but, rather the purpose of 


Bosch is, as above stated CO Make sure ‘that the 
en sane Ld 


United States Government would not be bound 

by an ex parte, non-adversary decision. 
Therefore, the United States of 

America is conclusiv rely bound, as a matter of 

daw, by the Surrogate's decision that there 

was no property or property rights belonging 

to Thomas W. Doran, the debtor, that could he 

levied on by the United States. And the Federal 

Court erred, as a matter of law, in determining 


otherwise. 


THE CONTROLLING 
THE CONSTRUCT LOW _OF THE 
PROVISION THAT THE TRUSTEE 


"SHALL NOT FEEL BOUND IN 


MAKING SUCH PAYME? iTS, USES, 


APPLICAT IONS OR _EXPED IDITURES, 


(TO INDIVIDUAL NAME MEMBERS) 


TO OBSERVE ANY RULE OR PRECEPT 
OF EQUALITY AS BETWEEN THE 
INDIVIDUAL eo OF SAID 


FAMILY ( GROU UP 


The Federal Court rests its decision 
(App. ) holding that debtor, Thomas W. Doran, 
hed "rights to property" under New York State 
law, primarily in attempting to distinguish cases 
cited by the Surrogate in Support thereof, namely 
Matter of Connolly, VL Mise. 386 369, 130 N.Y._S 
194, 195 (Sur. Ct. Kings Co. 15 1): Hamilton v. 


Drogo, 241 N.Y. 401 (1926). 


14. 


Apparently the Federal Court, although 
its decision does not so state, attempts to 
indicate the court has a limited right to inter- 
fere if it appears that Trustee is exercising his 
discretion perversely or unreasonably. CE. 


Matter of Connolly, supra. It does not seem 


relevant to the issues or the facts in this 
case. The Trustee simply turned to the Court 
having jurisdiction over the trust estate for 
a construction of the subject will. ‘There is 
no claim anywhere throughout that the Trustee 
acted perversely or unreasonably. 

This leaves two cases which the 


Federal Court relies on in holding contrary to 


the State Court. in Hamilton v. Dorgo, supra, 


the testatrix bequeathed to her trustee a sum 

of money in trust, during the life of her son, 

to apply the annual income "for the maintenance 
and support or otherwise, for the benefit Of all 
Or any one or more exclusively of the other or 
others of him, my said son, his wife and children 
Or other issue as my trustees in their sole and 
uncontrolled discretion without being liable 

for the exercise of such discretion think fit." 


el N.Y. at p. 403. In that case, as in the 


instant case, the court held that there was 


¢ by levy and only 


in the event that the Trustee exercised an allot- 


ment _in favor of the son, could it be attached. 


As under the facts of the instant case, the 
Hamilton court stated: 


"If ever the day of payment 
arises, the lien of the execu- 
tion attaches... [however] in 
the present case no income may 
ever become due to the judgment 
debtor. We may not interfere 
with the discretion which the 
testatrix has vested in the 
trustee any more than her son 


may do so. Its judoment is 


findl." 241 NY. ac o. 404, 


in accound), Myers v. Russell, CO) MVsa 67 yl kL 


1p dit aS HCO Brownell v. Leutz, 149 F.Supp. 98 


(OUND. 1957)4 Restatement, Second, Trusts, 


Comment (Add. iv) 2 Scott on Trusts 


(34 Ed) §155, (Add. + 1, . The Pederal Coane, in 
attempting to distinguish the instant case 

from Hamilton, relies heavily upon the use of the 
word "exclusively" and the distinction of 


exclusiveness as pointed out by the New York 


Court of Appeals ina later case, Sand _ v. Beach, 


270 NOY ST) (Poa 6 y | 
Te Court. an the sand case, which 


the Federal Court states is more similar to our 


Situation, construed the will of the testatrix 


which provided that the crustee appointed there- 


in hold the trust fund 


"for the following uses and 
purposes, to wit: To receive 
the rents, income and proceeds 
thereof, and to pay the same 
either direct and in person 

to _ my nephew, Stanley Y. Beach, 
or for the use and benefit of 
my Said n 34 
and in the manner and amounts, 
and at the times and for the 
purposes that said Trustee, or 
his successor or successors, in 
his discretion may deem best..." 
#210 N.Y. at p. 283. 


Justice Lehman 


"{i]t was clear that the 
Testatrix intended to provide 
for the supsort of her 
spendthrift nephew and those 
dependent upon him and to make 
the interest of her nephew in 
that fund exempt from execution 
or other processes by which 
otherwise such interest or a 
part thereof could be applied 
in satisfaction of the debts 
of the beneficiary." 270 N.Y. 
at p. 283. 


There is no claim that the Margaret C. Duncan 
Will intended to provide that the trust was a 
spendthrift trust, nor is there a provision 
therefor. The emphasis is on meeting the needs 
of any of the several cligible members of said 


group, including any amounts that may be 


Ly 


required for the maintenance or 
her husband, her son, his children, and the 
issue of his children or for the education (at 


any level) of the son's children and their 


children, authorizing expenditures even to the 


point of exhaustion. See Estate Ledger (App. 60 
© be noted that th ‘rust was set 
up iong before the 
indebted to the United States Government. 
A careful reading of Judge Lehman's 
well-reasoned opinion does clearly answer the 
question and issue involved herein. He states 


the following: 
"The trustee ee the will 

is clothed ia a iscretion whether 
to pay the rents, income and profits 
to the jucgment debtor or to apply 
them to the use or benefit of the 
judgment debtor and those dependent 
upon him during his lifetime. We 
may not interefere with the dis- 
cretion which the Testarix has 
vested in the Trustee. His dis- 
cretion is limited, however, to 
the ye bina Of the income direct 
to the judgment debtor or to its 
Angi ication | or the benefit of 
the judgment Sebtor and those 
dependent ar “If the 
trustee cha e first alter- 
native, then income from the 
trust fund wi "undoubtedly 
become due and owing to the 

tor and may be 
reached by cecution. (Hamilton 
v. Drogo, 24] N.Y. 401). So the 


courts below have decided, and 

to that extent their decision 

is not challenged. The question 
remains whether the judgment 
creditor may, by execution, reach 
the income of the fund in the 
event that the trustee, in the 
exercise of his discretion, 
chooses the second alternative 
and decides to apply the income 
of the trust fund for the use and 
benefit of the judgment debtor 
and his wife, who is dependent 
upon him, 


"LE the dis ti 
trustee were wide en nough to _to pen mit 


the trustee to pay to or apply the 


yaaa Sears rnilieinron 


income of t ee fund to the 


Use Or ben Some person 


other r than the “judg nt debtor, 


then te & _the | ; , OF such =< 
me nt or al _app 1 > c 
of the ‘tru: + Tun would in| no 


sense, be due 


* i wou ait ce 
no “interes © oy te ~ So we de-- 
cided in the case of Hamilton 
v. Dorgo, (supra). In that 
case the will of the testatrix 
provided that the trustee during 
the lifetime of her son apply 
the annual income of a trust 
fund 'for the maintenance and 
Support or otherwise, for the 
benefit of all or any one or 
more exclusively of the other 
or others of him, my said son, 
his wife and children or other 
issue as my***discretion*** think 
fit.' Thus choice of the 2 Peso 


Eco whose 


r the. ince 


ee nee at of 


such wife or  eniid, 

"Here the situation is quite 
different. The trustee cannot, in 
the exercise of his discretion, 
apply the income of the trust 
fund exclusively for the benefit 
of the wife of the judgment debtor. 
If he does not pay the income to the 
judgment ddbtor, the trustee must 
apply it for the use and benefit 
of the judgment debtor and his 
dependents. If the direction of the 
will had poe $0 pay the income to 
the judgment debtor or to apply it 
for his support or benefit, tJ 
dependents of the benef iciary 
though not mentioned in the will, 
could still have demanded that 
provision be made from the income 
for their support. (citation 
omitted) Thus the express addi- 
tion in the ill of the words 
‘and those dependent upon him! 
does not detract from the right 
of the judgment debtor to re- 


quire payment to him of the entire 


c 


net income of the trust fund or 
its application for his use and 
benefit." (emphasis added) 

2/0 N.Y. at pp. 284-286. 


The State Court proceeding herein was 
brought for a construction of the meaning and 
effect of the provision of Article III of said 
will which is repeated here for convenience: 


"ARTICLE THIRD: 1. This trust shall 
be held and admin istered for the 
benefit of the > family group con- 
sisting of those from time to time 
living of my husband, MATTHEW 

DUNCAN, my son, THOMAS W. DORAN, 

his children and the iss ue of ae 
children. ; a] 

Over Or use, apply and feats 
whatever part or all of the ‘net 


LCE proys 2 


provide 
D cochecthcbeoehoee 


a 


payments, v 
axpenditur 


t 
— 


that the son, Thomas W. Doran, an absolute 


rTigut to proce ] 2ssential under law cited by the 


COUrE; 1S untenable. 

First, it seems self evident that in 
authorizing the Trustee not > observe any rule 
or precept of equality as tween the individual 
members, that equality ging , 2ero. The 
Federal Court in this case, however, would seem 
to preempt the testatrix's decision and express 
instructions and want to establish a platform 
whether $1.00 or $2,300 and to the extent of 
such platform or amount of support to deny the 
Trustee the testatrix's unequivocal instruction 
that he does not have to observe any rule or 


precept of eguality. 


Secondly the word “individual” is use 


in referring to recipients of use in the singular 


ak, 


} 


4 


sense thus giving the trustee the right to 
distribute to anyone or more individuals. 
Thirdly, an equally cogent argument 
is that the Trustee is authorized to expend income 
and principal to the point of exhaustion for ‘ 
education for the son's children or the issue 
of his children; exhausting the fund for educa- 
tion would completely rule out any support for 
the husband or the son. See Estate Ledger (App.60 ). 


The Federal Court herein seeks to 


. substitute his judgment, that there is equality 
: required to the extent of support for the son. 


We submit that such a construction does violence 
£0 the plain and natural import of the words used. 
It 1S very clear that these words of art mean 


Just whe 1ey Say, €O wit: that the trustee 


iS given the absolute and exclusive right to 

exhaust principal and income for any one or more 

Of the individuals. for su of the purposes 

enumerated, as he, in his sole discretion deems # 
proper or necessary, leaving only an interest 

of expectancy for Thomas W. Doran, the debtor 

herein. 


The United States of America, as a 


* creditor, has no greater rights than the 


CeSstul que trust, Thomas WwW. Doran, (United States 


Vv. Lester, 235 F.Supp. 115), and the latter has 
no absolute right at all in the trust res, only 
an expectancy interest. The United States may 
not take one person's property to satisfy 

another person's obligation. United States Ve 


Lester, supra. 


CONCLUSION 


Therefore, it is respectfully sub- 
mitted that the United States of America, as a 
party to the State Court proceeding, having 
been brought in by due process, was bound as a 
matter of law, by decision and order of the State 
Court, which had jurisciction over the res of 
the estate, and which determined that, under the 


decisions of law of the State of New York, there 


is no property or rights to property held by 


the trustee, the Plaintiff herein, belonging to 
Thomas W. Doran, which the United States' levy 
ecoult attach . 

As a matter of law, the Federal Court 
erred in holding that under New York State law 
the beneficiary, Thomas W. Doran, had rights to 


property under New York law. 


Respectfully submitted, 


MAGAVERN, MAGAVERN, LOWE, 

BEILEWECH & DOPKINS 

Attorneys for Plaintiff- 
Appellant 

20 Cathedral Park 

Buffalo, New York 14202 

Telephone: (716) 856-3500 


Of Counsel: 


SAMUEL D. MAGAVERN 
CHARLES B. DRAPER 


CERTIFICATE OF SERVICE 


If 2S HEREBY ‘CERTIFIED that a copy 
of the foregoing Brief for Plaintiff-Appellant, 
together with Appendix and Addendum to said 


Brief was served upon Roger P. Williams, Assistant 


United States Attorney personally, this 30th day 


of August, 1976. 


UNITED STATES COURT OF APPEALS 
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ANTHONY D. MANCINELLI 


cc eR SER tS er CE 


, being duly sworn, de- 


poses and says: 


That he is over eighteen years of age and not a party to this | 
action. 

That on the 30th day of August, 1976, at approximately 11:00. 
A.M., at the United States Courthouse, 68 Court Street, Buffalo, New York, 
Geponent served a copy of the enclosed Plaintiff-Appellant's Brief, 
Addendum to Plaintiff-Appellant's Brief and Appendix to FPlaintiff- 


Appellant's Brief by delivering to and leaving with ROGER P. WILLIAMS, 


Assistant United States Attorney 


_+ personally, true copies thereof. 


/s/ ANTHONY D. MANCINELLI 


Sworn to before me this 


30th day of August, 1976. 


